
Industry reports estimate credit card late fees rose from an average of$12.83 in 1995 to

$33.64 in 2005, an increase of over 160 percent. Adjusted for inflation, these fees increased

about 115 percent on average.

And one is able to readily see the tremendous surge in credit card fee income as a

percentage of total revenue by looking at the pre-Smiley versus post-Smiley trend line below:79

Fee Income as a Percentage of Total Revenue*
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This history in the credit card industry should not be repeated in the CMS industry.

Congress has just recently been able to beat back some ofthese consumer abuses by the recent

passage of the Credit Card Accountability, Responsibility, and Disclosure Act ("CARD Act").80

The CARD Act was passed, in part, in response to over $15 billion in penalties paid annually to

the credit card industry.

One can easily see a myriad of other types of Penalty Fees buried in contractual prolix

metastasize in the CMS industry if unregulated by state consumer protection laws.

79 App., Ex. 27 at 38.

80 Pub.L. 111-24, Title I, § IOI(a)(l), May 22,2009, 123 Stat. 1735 (codified at 15 U.s.C.
§1637(i)).
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B. The Obama Administration's Policy Cautions the Executive Branch Against
Preempting State Law

President Obama's Administration has issued a policy statement to federal agencies to

assiduously guard against using preemption to encroach on the right of states to police conduct

within their borders. President Obama's directive states:

The purpose of this memorandum is to state the general policy of
my Administration that preemption of State law by executive
departments and agencies should be undertaken only with full
consideration of the legitimate prerogatives of the States and with a
sufficient legal basis for preemption. Executive departments and
agencies should be mindful that in our Federal system, the citizens
of the several States have distinctive circumstances and values, and
that in many instances it is appropriate to apply to themselves rules
and principles that reflect these circumstances and values. 81

Consistent with President Obama's policy to carefully limit interference with states'

authority to protect their citizens, on this record the Commission should narrowly interpret the

preemptive scope of Section 332.

C. Wireless Providers Can Easily Comply with State Penalty Fees Laws

When consumers filed early termination penalty class actions, wireless providers

complained that it would be an onerous policy to force wireless providers to comply with different

state laws. This turned out to be false. Most of these class actions were allowed to proceed and

the wireless providers reached settlements with consumers in many of those cases. As a result,

wireless providers modified their practices. For example, Verizon Wireless lowered its

termination penalty fee from aflatfee of $175,82 no matter how early in the contract term the

consumer terminated, to a maximum fee of $175, an amount which is reduced by $5 for every

month of the contract that the consumer that the consumer completes.83 There is no evidence that

this change in practice has harmed Verizon Wireless or consumer welfare. Thus, state regulation

of early termination penalties has enhanced consumer welfare and competition.

81 See App., Ex. 28.

82 See App., Ex. 8 at 3.

83 See App., Ex. 2 at 4.
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Nor is the potential lack of uniformity of the states' laws unfairly problematic. National,

sophisticated businesses often contract in multiple states and have to understand and follow the

statutes and common law governing contractual relationships in each of those states. Usually,

state laws can be grouped categorically and this is no different with respect to laws governing

Penalty Fees. For example, AT&T has a policy that appears aimed at complying with the

different Penalty Fees laws of all fifty states. The provision in its consumer contract describing

its late fee states: "you agree to pay, a late payment fee of $5 in CT, D.C., DE, IL, KS, MA,

MD, ME, MI, MO, NH, NJ, NY, OH, OK, PA, RI, VA, VT, WI, WV; the late payment charge is

1.5% of the balance carried forward to the next bill in all other states.,,84 If AT&T is able to

comply with the late fee laws of all fifty states by applying only two different late fee policies,

there is no reason that the other wireless providers cannot also comply with these state laws.

VI. CONCLUSION

In sum, the weight of legal authority - as expressed by Congress, the courts and the

Commission - support the conclusion that Penalty Fees are not "rates charged" under Section

332. In truth, CMS providers use these fees as part of their terms and conditions of service to

punish and profit from consumers who pay late. Accordingly, Petitioners respectfully request

the Commission declare Section 332 of the FCA does not preempt states from regulating these

Penalty Fees.

Dated: January 13,2010

84 See App., Ex. 13 at 4.

HAGENS BERMAN SOBOL SHAPIRO LLP

By ~ --
FD.FRlEDMAN

Shana E. Scarlett
715 Hearst Avenue, Suite 202
Berkeley, CA 94710
Telephone: (510) 725-3000
Facsimile: (510) 725-3001
jefff@hbsslaw.com
shanas@hbsslaw.com
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Seattle, WA 98101
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steve@hbsslaw.com

Tyler Meade
Michael Schrag
MEADE & SCHRAG LLP
1816 Fifth Street
Berkeley, CA 94710
Telephone: (510) 843-3670
Facsimile: (510) 843-3679
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The undersigned submits the following materials in Support of the Petition for an

Expedited Declaratory Ruling that Section 332 of the Federal Communications Act Does

Not Preempt California State Law Protecting Consumers Against Unlawful Penalty Fees:

Exhibit I: Excerpts from the Deposition Transcript of Irene Meyer, taken on
April 9, 2009 in the litigation matter Ruwe, ef al. v. Celleo
Partnership, d/b/a Verizon Wireless, Case No. C 07-03679-JSW
(N.D Cal.);

Exhibit 2: Letter, Verizon Wireless to Federal Communications Commission
re Verizon Wireless's Early Termination Fee for Advanced
Devices and Access to Verizon Mobile Web, WT Docket No. 05­
194, CG Docket No. 09-158.

Exhibit 3: CheetnaJSharma U.S. Wireless Data Market Update-Q3 2009
http://www.chetansharma.com!usmarketupdateq309.htm (last
visited Jan. 12.2010);

Exhibit 4: Excerpts from Verizon Communications Inc., Annual Report
(Form 10-K) (Feb. 24, 2009);

Exhibit 5: Excerpts from AT&T, Inc., Annual Report (Form 10-K) (Feb. 25,
2009);

Exhibit 6: Excerpts from Sprint Nextel Corp., Annual Report (Form 10-K)
(Feb. 27, 2009);

Exhibit 7: Press Release, T-Mobile USA, Inc., T-Mobile USA Reports Fourth
Quarter and Full Year 2008 Results (Feb. 27, 2009);

Exhibit 8: Verizon Wireless, Customer Information Overview. Customer
Agreement Terms and Conditions (2005);

Exhibit 9: Sprint Nextel Corp., Terms and Conditions (Dec. 31,2006);

Exhibit 10: Sprint Nextel Corp., Terms and Conditions (Jan. 5,2007);

Exhibit II: T-Mobile USA, Inc., Terms and Conditions (Dec. 2004 - June
2008), http://www.t-
mobile.com!Templates/Popup.aspx?PAsset=Ftr_Ftr_TermsAndCo
nditions2004&print=true (last visited Jan. 12,2010);

Exhibit 12: T-Mobile USA, Inc., T-Mobile Terms and Conditions (June 28,
2008 to present), http://www.t­
mobile.com!Templates/Popup.aspx?PAsset=Ftr_Ftr_TermsAndCo
nditions&print=true (last visited Jan. 12, 20 I0);

Exhibit 13: AT&T Mobility LLC, Service Agreement,
http://www.wireless.att.com!cell-phone-service/legallservice­
agreementjsp?<L-termsKey=postpaidServiceAgreement&<L-terms
Name=Service+Agreement (last visited Jan. 12,2010);
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Exhibit 14: StationStops, AT&T Wireless: II-Day late Bill = $41
Disconnect?! (Dec. 16,2009),
http://www.stationstops.coml2009/ 12/16/att-wireless-ll-day-Iate­
bill-41-disconnectl (last visited Jan. 12, 2010);

Exhibit 15: Order Denying Defendant's Motion to Dismiss, Gellis v. Verizon
Communications, Inc., Case No. C 07-03679-JSW (N.D. Cal. Nov.
5,2007);

Exhibit 16: Order Denying Defendant's Motion to Dismiss, Gellis v. Verizon
Communications, Inc., Case No. C 07-03679-JSW (N.D. Cal. Mar.
18, 2009);

Exhibit 17: Order on Motion to Stay Proceedings, Sweetnam v. T-Mobile USA,
Inc.. Case No. C 06-1463-RSM (W.O. Wash. June 14,2007);

Exhibit 18: Order On Motion To Dismiss Or Stay This Action, Barahona, et
af. v. T-Mobile USA, Inc., Case No. C 08-1631-RSM (W.O. Wash.
May 15, 2009);

Exhibit 19: T-Mobile USA, Inc., T-Mobile Even More Plans, http://www.t­
mobile.comlshop/plans/Cell-Phone-
Plans.aspx?catgroup=EvenMore&WT. z_shop--'plansLP=EvenMore
(last visited Jan. 12,20 I0);

Exhibit 20: Yerizon Wireless, Select a Plan,
http://www.verizonwireless.comlb2c/store/controller?i tem=planFir
st&action=viewPlanOverview&lid=//globall/plans (last visited Jan.
12,2010);

Exhibit 21: Sprint Nextel Corp., List oflndividual Plans,
http://nextelonline.nextel.comINASApp/onlinestore/en/Action/Dis
playPlans?filterString=Individual]Ians_Filter&id 12=UHP_Plans
Tab Link IndividualPlans and
http:7/nextelonline.nextel.comlNASApp/onlinestore/en/Action/Dis
playPlans?filterString=Mobile_Broadband_Cards_Filter&id l2=U
HP]lansTab_Link_DataPlans (last visited Jan. 12,2010);

Exhibit 22: AT&T Mobility LLC, Individual Cell Phone Plans,
http://www.wireless.att.comlcell-phone-service/cell-phone­
plans/index.jsp (last visited Jan. 12, 20 I0);

Exhibit 23: Final Judgment and Order of Remand, Carver Ranches
Washington Park v. Nextel South Corp., Case No. 04 CY-80607­
WPD (S.D. Fla. Sept. 24,2004);

Exhibit 24: Memorandum and Order, Zobrist v. Verizon Wireless, Case No.
CY 02-1000-DRH (S.D. Ill. Dec. 3, 2002);

Exhibit 25: Memorandum and Order, Kinkel v. Cinglilar Wireless, LLC, Case
No. 02 CY-999-GPM (S.D. lll. Nov. 8,2002);
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Exhibit 26: U.S. Gen. Accounting Office, Credit Cards - Increased
Complexity in Rates and Fees Heightens Need for More Effective
Disclosures to Consumers (2006);

Exhibit 27: Federal Reserve Bank of Philadelphia Discussion Paper, The
Debate Over the National Bank Act and the Preemption of State
Efforts to Regulate Credit Cards (March 2004); and

Exhibit 28: President Barack Obama, Memorandum for the Heads of
Executive Departments and Agencies re: Preemption (May 20,
2009).

Dated: January 13, 20 I0 HAGENS BERMAN SOBOL SHAPIRO LLP

BY~ -
JEFHDRIEDMAN

Shana E. Scarlett
715 Hearst Avenue, Suite 202
Berkeley, CA 94710
Telephone: (510) 725-3000
Facsimile: (510) 725-3001
jefff@hbsslaw.com
shanas@hbsslaw.com

Steve W. Berman
HAGENS BERMAN SOBOL SHAPIRO LLP
l301 Fifth Avenue, Suite 2900
Seattle, WA 98101
Telephone: (206) 623-7292
Facsimile: (206) 623-0594
steve@hbsslaw.com

Tyler Meade
Michael Schrag
MEADE & SCHRAG LLP
1816 Fifth Street
Berkeley, CA 94710
Telephone: (510) 843-3670
Facsimile: (510) 843-3679
tyler@meadeschrag.com
michael@meadeschrag.com

Attorneys for Petitioners
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April 7, 2009

3 I, Liz Zehner, Certified Shorthand Reporter, in and

4 for the State of California, do hereby certify:

5

6 That the forgoing witness was by me duly sworn;

7 that the deposition was then taken before me at the time

8 and place herein set forth; that the testimony and

9 proceedings were reported stenographically by me and

10 later transcribed into typewriting under my direction;

11 that the foregoing is a true record of the testimony and

12 proceedings taken at that time.

13

14 IN WITNESS WHEREOF, I have subscribed my name this

15 16th day of April, 2009.
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Kathleen Grillo
Senior Vice President
Federal Regulatory AHalrs

December 1g, 2009

Ruth Milkman
Chief
Wireless Telecommunications Bureau

Mark Stone
Acting ChIef
Consumer and Governmental Affairs Bureau

Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

\~ver.zon
1300 I Street NW, Suite 400 West
Washington, DC 20005

Phone 202515-2533
Fax 202336-7922
kathleen m.gnllo@verizon com

Re: Verizon Wireless' Early Termination Fee for Advanced Devices and Access to
Verizon Mobile Web, WT Docket No. 05-194, CG Docket No. 09-158

Dear Ms. Milkman and Mr. Stone:

I write in response to your inquiry of December 4, 2009, regarding the recent change to
Vcrizon Wireless' early tennination fee (ETF) structure for "Advanced Devices" and certain
reports regarding charges for our Mobile Web Service.'

Verizon Wireless' tenn contracts with ETFs promote consumer choice and broadband
deployment. This pricing structllle enables Verizon Wireless to offer wireless devices at a
substantial discount from their full retail price. By reducing up-tront costs to consumers, this
pricing lowers the barriers to consumers to obtaining mobile broadband devices. It thus enables
many more consumers, including those of more limited means, access to a range of exciting, state­
of-the art broadband services and capabilities. The company's pricing structure therefore
promotes the national goal of fostering the greater adoption and use of mobile broadband services.
At thc same time, consumers are protected by Verizon Wireless' detailed disclosllle practices
described in this response, by the Worry Free Guarantee, which allows customers to tenninate
within 30 days of activation without an ETF. and by the monthly reduction in the ETF amount.'

IOn December 17, 2009, Commission staffgnmted Verizon Wireless a two business d:J.Y! extension of the deadline tor
filing its response, untd December 21, 2009 .

.! Verizon Wireless \\'as the first national wireless can-ier to prorate its ETFs, in November 2006.
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In addition, consumers have the option of avoiding the ETF entirely by paying fuJI price for
the device and subscribing on a month-to-monlh basis 3 The overwhelming majority of Vcrizon
Wireless customers, however, choose to COlllmit to a term contract because they sec great value in
acquiring state-of-the-art wireless devices at heavily discounted prices. In exchange, consumers
sign a contract that commits them to a teml of service that pays for the device (and other costs)
over time.

The Commission held in 20m that "carriers may include provisions in their customer
contracts on issues such as early termination and credit worthiness.'" In that order, the
Commission disallowed wireless carriers from restricting the number porting process, but also
stated, "We do not sanction or encourage consumers to breach their contractual obligations. Nor
do we prevent carriers trom collecting any outstanding fees or charges from consumers pursuant to
traditional contractual remedies.'"

Tbat same year, in upholding the lawfulness of an ETF, the Commission noted "the history
of Commission approval of early service termination provisions similar to the one at issue here,
and the reasonable goals tbat thev generally serve. "G It also stated, "The Commission has
acknow!cdged that, because canicrs must make investments and olher commitments associated
with a particular customer's expected level of service for an expected period oftime. caniers will
incur costs if tllOse expectations are not met, and carriers must be allowed a reasonable means to
recover slich costs. In other words, the Commission has allowed carriers to use early service
tennination provisions to allocate thc risk of investments associated with long tenn service
arrangements with their customers. 1I7

In its most recent annual report to Congress on wireless competition, the Commission
tound that "U.S. consumers continue to benefit from effective competition in the CMRS
marketplace."s The Commission noted tbat "Fixed-term service contracts and ETFs are part of a

Verizon Wireless Illtroduced the month-ta-month option for customers who choose not to select a term contract in
September 200K -- another example of the innovative offerings from wireless carriers that benefit customers. Data
submitted in the Commission's recent NO/Ice of /nquilY on wireless competition also demonstrate the rapidly
expanding chOlces consumers have among service plans to meet their individual needs See, e.g., Comments afeTlA,
WT Docket No. 09-66, tiled September 30. 2009

~ Telephone Numhcr Portability. Memorondum OjJillion and Order, 18 FCC Red 20971,20976 (2()U3).

, [d.

" Rvder Cimml/mCalions Inc., MemorG!1dum Opinion and ()rder. 18 FCC Red. 13603, 13617.

l{ implementation o/Sec{;oll 6002(h) of/he Omnibus Budget ReCONciliation Act of 1993, Annual Report and Analysis
ofCompetitive Conditions Il'i!h Respec' (0 Commercial Mobile Services, Tlllrteenr!7 Repewt. VlT Docket No. 09-27
(2009), at ~ 274.
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traditional industry business model in whIch providers use handset subsidies to offer consumers a
discount on the upfront price of handsets and thcreby promote the sale of mobile telephone
services. ,,0

Verizon Wireless has recently instituted a two-ticr structure for ETFs for term contracts.
As more fully explaincd below, the higher ETF associated with Advanced Devices reflects thc
l11gher costs associated with offering those devices to consumers at attractive prices, the costs and
risks of investing in the broadband network to support these deVIces, and other costs and risks.

I. Wha/ in/annalion aboullhe higher ETF does Veri"on Wireless provide 10 prospec/ive
customers, and when? ]-fow do consumers know whether the increased ETF apphes to the device
and service plan Ihey would like to purchase? Please provide (J descriplion o[whether or how (J

customer seeking to sign up !()f- VerizoJl Wireless service on the Verizon Wirelt.'ss websUe would he
oble 10 find Olil aboullhe levels and lerlllS and condilions o/Ihe ETF, olher lhon by calling up Ihe
formal CI/slomer Agreemenl accessihle in small type allhe bollom o/Ihe weh page. Please also
providf' (7 derailed description (~lhow consumers rece;vl? relevant in/ormmion aeros.S other relail
sales channels, inell/dlng rel'lil oUlle/s and sales made over Ihe phone (i[opplimhlc). Please
descriht' the j(Jrmat in \1'hich fhis informath)f1 is presented, and provide sample mater;cl!s.

Response: Verizon Wireless has deSigned multiple ways to mform its customers about the
ETFs associated with term contracts. Information about ETFs is included in Verizon Wireless'
advertisements. checklists for its sales representatives, scripts for its telesales representatives, the
Customcr Agreement, detailed customer guides, sales receipts, on-line store dIsclosures, and sales
confirmation letters that are sent to customers.

Verizon WIreless' advcrtising is designed to make customers aware ofETFs before a
prospective customer even cO!nes into a Verizon WJreless store, goes on-line or calls our toll-free
sales number. Every print advertisement that promotes the sale of an "Advanced Device" clearly
discloses that the advertised price requires a two-year contract, and that an ETF staIiing at $350
may apply. 1<' (A CDpy of such a print advertisement is attached as Exhibit B.) If the print
advertisement promotes the sale of both Advanced Devices and regular handsets, the fact that the
ETF will start at either $175 for regular handsets, or $350 for Advanced Devices, is likewise
disclosed. (A copy of a print advertisement for both Advanced Devices and regular handsets is

'ld.at,jI13.

10 The "Ad\'3nCed De\ice" category includes devices With <I combination of advan ted capabilities, which lllay mclude
a premium HTML brows;:L high-resolution MP camera \""ith optical 200m; dual processor chipsets; Wi-Fi; very high
display resolutIOn; and operatlllg systems such as BlackBeITY, Wmdows Mobile, Palm, or Android. These devices also
indude netbooks. (Service plans for USB modems and PC cards purchased at a discount are subject to a $J 75 ETF)
Advanced Devices generally have 1110re complex chip sets, microprocessors and licensed software that perform more
funclit)[ls than regular phones A list of Advanced Devices is available al V,'\...w.verizonwireless.com/advanceddevlces,
and is attached as Exhibit A to thiS response.
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attached as Exhibit C.) Verizon Wireless' television advertisements for Advanced Devices and
regular handsets similarly disclose the maximum amount of the applicable ETF, and Verizon
Wireless' radio advertisements also disclose the existence of the ETF.

During a sales transaction, and prior to the customer selecting a service plan, Verizon
Wireless infonns the prospective customer of the amount of any applicable ETF, as well as the
amount by which that ETF decreases over time. The amount of any applicable ETF does not
depend on thc type of postpaid service plan a consumer chooses. Instead, the amount depends on
whether the customer lias cliosen a month-to-month contract ($0 ETF) or a one- or two-year
contract (ETF starting at $175 or $350, depending on whether the customer has purchased a
regular or an Advanced Device at a discount at the time of activation). Customers who choose a
one- or two-year contract in return for a regular wircless device at a discount are subject to an ETF
that starts at $175. Customers who choose a one- or two-year contract in return for an Advanced
Device at a discount are subject to an ETF that starts at $350. The ETF declines over time ($5 or
$10 cacli month completed by the customers for the $175 ETF or $350 ETF, respectively).

For customers signing up for service in a Verizon Wireless retail store, the amount of any
applicable ETF associated with the devicc and contract length desired by the customer is disclosed
in writtcn materials provided to the customer. Customer representatives are trained to inform
customcrs orally of the amount of any applicable ETF associated with a device and the contract
length selectcd by tlic customer. Ti,e Verizon Wireless Customer Agreement that the customer
receives at the point of sale provides:

What Happens if My Service is Canceled Before the End of My Contract Term?
You're agreeing to subscribe to a line of Service eithcr on a month-to-month basis or for a
minimum contract term, as shown on your receipt or order confirmation. (If your Service
is suspended without billing, tliat time doesn't count toward completing your contract
ternl.) Once you've completed your contract term, you'll automatically become a customer
on a month-to-month basis for that line of Service. If you cancel a line of Service, or if
we cancel it for good cause, during its contract term, you'll have to pay an early
termination fee. If your contract term results from your purchase of an advanced
device after November 14, 2009, your early termination fee will be $350 minus $10 for
each full month of your contract term that you complete. (For a complete list of
advanced devices, check www.verizonwireless.com/advanceddevices.) Otherwise,
your early termination fee will he $175 minus $5 for each full month of your contract
term that you complete. Cancellations will become effective on the last day ofthat
month's hilling cycle, and you are responsible for all charges incurred until then. Also, if
you bought your wireless device from an authorized agent or third-party vendor, you
should check if tliey charge a separate termination fee.

Verizon Wireless' Your Guide brochure, which describes the wireless plans and the tenns
and conditions associated with those plans and is provided to prospective customers in Verizon
Wireless retail stores, further provides:
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Early Termination Fees
The early termination fee is up to $175 or up to $350 if your contract terms results from
your purchase of an Advanced Device after November 14, 2009. For a complete list of
Advanced Devices, go to verizonwireless.com/adnnceddevices.

(Copies of Verizon Wireless' Welcome Guide, which includes the Verizon Wireless Customer
Agreement, alld Verizon Wireless' Your Guide consumer brochure are attached as Exhibits D and
E, respectively.)

The "price cards" for devices displayed in Verizon Wireless retail stores indicate whether
the device is an Advanced Device, and also disclose the full retail, one-year contract and two-year
contract prices, as well as details about the amount and nature of any available rebate. (An
example ofthe price card for the Motorola DROm, Advanced Device, is attached as Exhibit F.)

Finally, at the time of contract acceptance, the customer electronically signs a rcceipt that
discloses the contract end date and the applicable ETF. (A copy of an actual receipt signed by a
customer on November 17,2009 - rcdacted to remove customer-identifying information .- is
attached as Exhibit G.)

For customers signing up for scrvice through Verizon Wireless' telesales group, Verizon
Wireless telesales representatives are trained orally to inform customers which ETF amount
applies, depending on the device and contract length chosen by the customer. The iVeicome Guide
and Your Guide brochures and a receipt disclosing thc contract term and the existence of thc ETF
(attached as Exhibit H), are scnt by Federal Express to the customer along with the customer's
selected equipment before the customer accepts the contract electronically througb a call to an
interactive voice response (IVR) system. For customers accepting a two-year contract, the lVR
states:

Thank you for activating service with Verizon Wireless. Information regarding
your service is included with your shipment and can be found on the receipt, in the
brochure and in the Welcome Guide.

Do you understand that you are agreeing to a two-year minimum term that begins
all the date you received your equipment. and that an early termination fee of up to
$175 or $350 will apply if service is canceled prior to the end of that minimum
term, as detailed in the materials included in your shipment')

If yes, press I.

If no. press 2.

To hear this again, press 7.
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For customers signing up for service through Verizon Wireless' on-line store,
www.veri.~nwireless.com. information regarding the ETF structure is provided through the on­
line purchase path. A customer shopping for serVlce and devlces through the on-Ime store can
start the purchase process either by selecting a device (and then selecting a compatible plan), or
selecting a plan (and then selecting a cmnpalible device). Regardless whether the customer selects
the device or plan first, when the customer gets to the plan page, the "Calling Plan Information"
scroll box discloses tbe ETF amount and structure ["Early Termination Fee: Up to $175, or up to
$350 per line for Advanced Devices (sec www.verizonwireless.comladvanceddevices). per line for
one- or two-year minimum terms."]. (An example of the on-line page for available Voice and
Email Plans for the DROID. with the complete contents of the "Calling Plan Infonnation" scroll
box, is attached as Exhibit I.)

Further, before the customer accepts the contract on-hne, the Verizon Wireless Customer
Agreement (which also describes the ETF structure and how the ETF declines over time) is
presented to the customer, along with the summary paragraph above the "I accept" box that
similarly discloses the FTF:

I agree to the CLlnenl Verizon Wircless Customer Agreement (CA), including the
Call1llg Plan, (with Extended Limited Warranty/Service Contract, if applicable) and
other terms and conditions for services and selected features I have agreed to
purchase as renected on this order, and which I have had the opportunity to review.
I understand that I am agreeing to an early telmination fee of up to $175, or up to
$350 on Advanced Devices (see www.verizonwireless.com/advanceddevices).
limitations of liability for service and equipment, settlement of disputes by
arbitration and other means instead of jury trials and other important terms in the
CA.
I understand that if I do not agree to the Verizon Wireless Customer Agreement
Tem1s and Conditions, I should click on the "Cancel" button below to discontinue
my order with Verizon Wireless.

(A copy of the on-line acceptance page is attached as Exhtbit J.)

Within 5 days of a customer accepting a new contract, through any of the sales channels,
Verizon Wireless sends each customer a letter that eontlrms the details of the customer's chosen
plan, tbe contract end date, and the applicablc ETF. (A copy of a Verizon Wireless eontlrmallon
letter is attacbed as Exhibit K.) Even after all of these dJSclosllres, a customer can always cancel
service and return new equipment without any ETF within 30 days of activation pursuant to
Verizon Wireless' return/cancellation program (explained more fully in response to Question 3,
below).

2. Similarly, how can cuslomers learn aboul Ihefimnulafor proWling Ihe ETF? Does
Verizon Wireless provide Ihe/ill! lerms and condilions. including Ihe prom/ion formula, anywhere
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other than in the formal Customer Agreement? lfso, where? For example, is any relevant
information provided on monthlv bills? What is the format of the information provided? How can
customers learn about the amount the.F will be charged ([they terminate their ser\'h~(' plan on a
given date?

Response: If an ETF starts at $175, that ETF declines by $5 per munth fur each month of
the cl'ntract tenn that the custumer completes. If an ETF starts at $350, that ETF declines by $10
per month tor cacli month of the contract tenn that the customer completes. That fOllllula is
explained in the Verizon Wireless Customer Agreement, which is available in the Welcome Guide
that is provided to each new customer activating service in a retail store or through telesales, and
also through a direct link at the bottom of every page of www.verizonwireless.com. The formula
is stated in the Customer Agreement as follows:

If your contract term results from your purchase of an advanced device after
November 14,2009, your early termination fee will be $350 minus $10 for each
full month of your contract term that you complete. (For a complete list of
advanced devices, check www.verizonwireless.com/advanceddevices.)
Otherwise, your early termination fee will be $175 minus $5 for each full
month of you,' contract term that you complete. Cancellations will become
effective on the last day of that month's billing cycle. and vou are responsible for
all charges incurred until then.

Verizon Wireless Sales or Customer Care reprcsentatives will explain the formula, and
calculate the applicable ETF for any particular customer, upon request. The proration formula is
not included on Verizon Wireless' monthly bills to its customcrs.

3. Please provide the details ofcmy (rial period in which customers may discontinue
service wUhout being su~iect to the increased ETF, Do customers have all opportunity to review
theirfirst bill before the trial period expires? How is this information communicated to
prospect;ve and current customers?

Response: Verizon Wireless otTers a "Worry Free Guarantee" that allows customers to
cancel service for any reason within thirty days of activation. As long as the customer returns
during that time period any device that he or she purchased at a discount from Venzon Wireless,
the customer is not subject to any ETF. Information about Verizon Wireless' return and
cancellation period is included in the Welcome Guide, and is also included through a direct link at
the bottom of every page ofw',Yo~yerizonwireless.com.Depending on the customer's bill cycle, a
ClIstomcr mayor may not receive his or her first bill priLl[ to the expiration of the thirty-day
return/cancellation period. However, customers that sign up at a store receive an estimated
calculation of their first bill at the point of sale. In addition, even if they do not receive their first
bill during the return/cancellation period, customers signing up for service are sent a letter
cunfirming their agreement within five days of activation. The letter details the plan selected by
the customer, the contract term. the contract end date, and the ETF. (A copy ofa Verizon Wireless
Confirmation Letter is attached as Exhibit K.) By following the link to
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www.verizonwireless.com/care identified in the Confirmation Letter next to "Questions," or
calling Customer Care, the customer can also acccss information on the Worry Free Gnarantee.

4. Please dt'scribe the rationale for the increase in the ETFfor an "advanced device. "
According to press accounts o/st<ltements by a Verizan spokesperson, "(IJhis has 10 do with the
cosl we payfor the device . .. (whichl isfar north of" the subsidizedprice at which Verizon makes
the device availahle to customers. In particular, please explain: (1) the c'OSI difF'I'el1tlOls that
Verizon pays/or advanced devices over what it charges its customers, (2) the ETF levels,
prorotiol1 schedules, and other terms and conditiollS orETFs, (3) how the levels oj ETFs, together
with the terms and conditions, relate to these cost diffaentials; and (4) how this relationship
varies among devices and/or among "advancf..~ddevices. "

Response: Term contracts with ETFs are mutually beneficial. They benefIt consumers by
enabling them to obtain access to advanced services at a significantly lower up-front cost, and they
benefit Verizon Wireless by providing J steady, predictable stream of revenue that allows Verizon
Wireless to recoup the extraordinarily expensive investments required to support its wireless
network and operations and the cost of providing the devices at a substantial discount." When J

customer chooses to terminate early, thc ETF helps Verizon Wireless recoup a portion of these
costs.

The cost di fference between Verizon Wireless' purchase price and the price it charges to
customers varies among the numerous devices that Verizon Wireless sells. On average, the cost
differential, i.e., the difference between the amount Verizon Wireless pays manufacturers for the
device and the price it charges to customers on term contracts, is more than twice as large for
Advanced Devices (now subject to an ETF with a starting point of $350) than it is for more basic
devices (which continue to haw a starting ETF of$175). The description of the declining ETF in
Verizon Wireless' Customer Agreement is quoted above in response to Question 2.

In addition to the difference between the purchase and selling prices of devices, Verizon
Wireless incurs additional costs to sign up customers, such as advertising costs, commissions for
sales personnel, and store costs These costs are higher for Advanced Devices: for example, it
takes more time (and hence increases the cost to Verizon Wireless) for sales and customer care
represeutatives to handle customer inquiries regarding the complex advanced featmes and
functionalities of Advanced Devices.

II See Venzon Wireless Ex Pal1e Letter and Enclosure, WT Dockt>1 No. 05-194 (filed Oct. 25, 200S) (declaration of
Professor len)' Hausman). Dr. Hausman's economic analysis concJudt>d that ETFs have "benefited consumers and
increased subscnbership to wireless services. Without ETFs, overall prices would be higher, and the rate structures
would tend to transfer costs to consumers." Moreover, "rate stll.lctures containing ETFs allow carriers to lower up­
front consumer costs for the more expensive handsets that are necessary to take advantage of the new high-speed data
transmission and other new services from a 3G netwOlk."
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Verizon Wireless also makes significant ongoing investments in its broadband networks
and scrvices that support Advanced Devices. These substantial costs, as well as other related
operating costs, are put at risk when customers fail to fulfIll a contractual term to which they
agreed when they signed up for service and received an Advanced DeVice at a heavily discounted
pnce.

The mix of devices Verizon Wireless sells has shifted dramatically towards thcse
Advanced Devices. As a reSUlt, the overall cost to the company for providing and supporting
devices to customers at low up-front cost has iucreased substantially. The two-tier ETF stmcture
reflects the differences described above in the costs and risks associated with Advanced Devices
versus regular devices.

The $350 ETF for Advanced Devices reflects the substantially higher costs and risks of
providing mobile broadband service. Verizon Wireless incurs these costs with the expectation that
customers will cnable Verizon Wireless to recoup them over time. Indeed, a customer with an
Advanced Device on a voice and data service plan typically agrees to pay substantially more in
monthly service fees, as compared to a customer with a more basic phonc on a voice-only plan.
The new ETF structure with all ETF starting at $175 for regular devices and at $350 for Advanced
Devices reflects these differcnces. The $350 ETF does not fi.l1ly compellsate Verizon Wireless for
all thcsc costs, particularly for customers who tenninate at a relatively early point in the contract
term, but it helps the company recover at least a portion of them."

5. We arc interested in learning whether, and to 1',)10/ extent, the increase in the ETF is the
resull o(increases in the -"~';I0/esale price of "advanced devices" charged by equiprnent
manufacturers, and whether any such cosl increases are un([orm across all "advanced devices. "
Dues Verizon TYireless contemplate a similar increase in ETFs in the nearfuturefor any ofhf'r
devices and services?

Response: The response to Question 4 explained why Verizon Wireless has implemented
a higher ETF for Advanced Devices, including factors such as the costs to Verizon Wireless of
supplying Advanced Devices to customers, the rapidly increasing demand of customers for those
devices compared to regular devices, and the differential between the purchase price Verizon
Wireless pays to manufacturers and the price it charges to customers. Verizon Wireless has no
present plans to increase the ETF in the ncar futll1'e for other services and devices. Like any
competitive business, Venzon Wireless will continue to assess the need for fi.lrther changes to its
pricing stmctures, including ETF pricing, as economIc conditions change III the future.

12 Indeed, in the absence of an ETF, the company would be entitled to recover J. far greater amount from customers
who terminate early. Unless the ETF is VIewed as a fee for the exercIse of an optIOn to terminate early, customers who
terminate before the end of the contract tenD would be breachlllg their contractual obligatIOn and would be liable for
damages--computed as Ihe revenue that they would have paid minus the costs that are aVOided by not continuing to
provide seJ""",'lce.
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6. It appears that ifa cuslomer cancels a two-year contract afier 23 months. the cus/Omer
would slill owe an ETF 0($120. Is this correct? I(lhe ETF IS meanl to recoup Ihe wholesale cost
of the phone over the life oflhe contracl, why does a $120 ETF apply?

Response: The new ETF structure for Advanced Devices begins at $350 and decl ines by
$10 per month for a two-year contract. Thus, a customer terminating in the last month of a IWO­

year contract tenn could be assessed an ETF of $120. This ETF structure is fair and reasonable li)r
several reasons. Firsl, taking customers who terminate thelT contracts before the end of the
contract teml as a whole, Verizon Wireless still incurs a financial loss from early temlinations,
even with the $350 ETF. On average, custumers who tenninated early did so with more than
twelve months still left on their contracts. Verizon Wireless estimates that, at the twelve month
point in the contract tenn, its typical loss from the early tennination is more than double the
applicable remaining ETF amount for an Advanced Device ($230) Were Verizon Wireless to
prorate the ETF lJ1 a manner that would reduce its amount to zero in the last month of the contract,
the net losses to the company would be even greater.

Second, prorating the ETF to zero in the last month would mean that, to recoup the same
amount of the losses caused by early terminations as a whole, Verizon Wireless would have to set
the starting amount for the ETF higher than $350 Customers as a whole would be worse off if
Verizon Wireless were to take this approach because early terminations occur disproportionately in
the early part of the contract tem) and relatively few customers tenninate near the end of the
contract term.

Third, customers neanng the end of their contract term have choices ifthey want to avoid
the remaining ETF amount. For example, customers could simply wait for their contract to expire
because it would generally be more economic for them to do so. Moreover, customers who
terminate walk away with a device that retains value.

Contrary to the implication of the question, the ETF is not limited to the recovery (lfthe
wholesale cost of the device over the life of the contract. As explained 'in response to Question 4,
the ETF partially compensates Verizon Wireless for all the costs and risks of providing service,
which include advertising, cOilllnission, store costs, and network costs.

7. We undersland Ihal Vcrizon Wireless ojfers a monlh-to-monlh service plan for devices
purchased alfilll rerail price fi'om Verizon Wireless or a Ihird parly. Is this monlh-Io-monlh
option availablelor consumers purchasing "advanced devices" 7 Ifso, how would a customer find
out about thal option? J/not. are there other optionsfor consumers who wish 1o purchase an
"advanced device" and a Verizon Wireless service plan wilhout an ETF? What critena does
Vericon Wireless use to decide which devices and service plans are subject to the incrEased ETF?
Do the terms ofthe increased ETF vary depending on consumers' service plans?

Response: Verizon Wireless offers a month-to-month option for all service plans,
including those service plans associated with Advanced Devices. The Your Guide brochure



December 18, 2009
Page II

dIscloses the available contract term lengths for all plans, including the month-to-month option.
Prospective customers can learn of the month-to-month option from any Verizon Wirele" Sales or
Customer Care representative. On the website, handset pricing for the month-to-month option is
available through a pull-downmcnu on the page of handset choices.

One-ycar and two-year contracts are subject to the ETF starting at $350 for customers who
purchase an Advanced Device at the price associated with the tel111 commitment. The te1111s
relevant to the increascd ETF do not vary hy service plan.

As noted in the response to Question I. the "Advanced Device" category includes devices
with a combination of advanced capabihties, which may include: a premium HTML browser;
high-resolution MP camera with optical zoom; dual processor chipsets; Wi-Fi; very high display
resolution, and operating systems such as BlackBerry, Windows Mobile, Palm, or Android. These
devices also include netbooks. (Service plans for USB modems and PC cards purchased at a
discount are subJcct to a $175 ETF.) Advanced Devices generally have more complex chip sets,
microprocessors and licensed sotlware that perf01111 more functions than regular phones. A list of
"Advance Deviccs" is available at www.venzonwireless.com/advanceddevices and is also attached
as Exhibit A.

8. IVhe/7 does Verizo/7 Wireless charge usage feesfor access to Ver/zo/7 Mobile Web? 1/7
particular, is there a minimum data amount or level olaccess that triggers charges, and ifso, what
is that amount or level? Which phones sold by Verizon have individual keys pre-programmed to
provide/or one-pres,,,' access to various Mobile Web services? Is if correct thar customers are
charged jor minimal, acddcntal usage hy customers using these phones?

Response: Usage fees for Verizon Wireless' mobile Internet service, MobIle Web, apply
when a customer launches the Intel11et browser and then navigates away from the default Mobile
Web homepage to sites other than a Verizon Wireless customer care site (e.g., My Verizon, the on­
line customer account portal). Usage fees are not charged when a customer simply launches the
Internet browser and lands on the Verizon Wireless Mobile Web homepage, which is the default
setting.

Usage is measured by increments of megabytes and is charged based on the data plan to
which the customer subscribes. Customers who do not subscribe to prepaid or unlimited transport
bundles are charged $1.99 for each megabyte, or (i'action thereot~ of data usagc per month.

Most devices sold today have a default setting so that when the Intel11et browser is
activated it will immediately link to the Mobile Web homepage (which, as indicated above, would
not cause a customer to incm a fee). Where available, this link is usually on the main menu of the
dcvice for convenience since it is a commonly llsed application, or is accessed by pressing a "four­
way" navigation key on the devlce. The location of the browser link has varied over the past ten
years and on hundreds of Mobile Web capable devices, and is not always configllrable from the
maIn menu.


